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CABLE & WIRELESS Cable & Wireless
Jamaica Limited
October 12, 2007 2-6 Cartton Crescent
PO. Box 21
Kingston 10
Jamaica, W1,
The Office of Utilities Regulation W, CWiaaica.com
36 Trafalgar Road Telephone + 1{876) 926-9700

Kingston 10 Fax + 1(876) 968-9696

Attention: Myr. J. Paul Morgan

Dear Sirs:

Re:  Competitive Safeguards — Draft Raules for Telecommunications Voice Services:
Application for Reconsideration-

Application for Reconsideration

Pursuant to Section 60 (4) of the Telecommunications Act 2000 (“the Act”), Cable &
Wireless Jamaica Limited (C&WT) hereby applies to the Office of Utilities Regulation
(“the Office™) for a reconsideration of its decision 1o issue Competitive Safeguards -
Draft Rules for Telecommunications Voice Services (“the Draft Rules™) pursuant to
Sections 33 and 71 of the Act. C&W]J hereby applies for decision to be reversed and
consequently for the Draft Rules to be withdrawn.

The Draft Rules were issued on September 28, 2007 and state “This document is
approved by the Office of Utilities Regulation and becomes effective September 28,
2007." C&WTI also applies for the Office, in exercise of its powers under Section 60 (8)
(a) to order that its decision shall not take effect until a determination is made under
subsection (6) of the said section by which the Office may confirm, modify or reverse the
decision or any part thereof. In so doing, C&W]J requests that the Office refrain from
jssuing drafung instructions to Parliament of carrying out any other proceedings or
processes directly or indirectly related to the promulgation or implementation of the Draft

Rules.

Material Exror of Law

Pursuant to Section 60 (5) (b), C&WT alleges that the decision of the Office to issue the
Draft Rules is based upon a material error of law.

The Office has issued the Draft Rules pursuant to Sections 35 and 71 of the Act.

Dinzctors:

Mr. Leonardo deBarros - Chairman
Mr. Rodney Davis - President & CEC
Ms. Lisa Agard

Mr. Andrew B, Cocking

Mr. Francis Mount

Hon. Parrick Rousseaw, O.].

Mr. Don G. Wehby
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Background

The Office’s Notice of Proposed Rule Making (NPRM) for Competitive Safeguards was
first published on June 2, 2006. C&WI responded in “C&WJ’s Response 10 QOUR’s
Notice of Proposed Rule Making on Competitive Safeguards to Address Anticompetitive
Practices by Dominant Carriers” dated July 17, 2006. Paragraph 18 of the document

summarized C&WJ’s response:

“Therefore, the proposed action of the Office of attempting to regulate data services
under delegated legislation, where there is no provision for this action under the Act,
breaches the general principle that delegated legislation cannot be ultra vires the
enabling legislation. Eurther, even if one uses the words “considers necessary orF
desirable for the effective performance of its functions” of Section 71(1) as “sweeping up
words” the proposed use by the OUR is not complete powers expressly granted and is
therefore ultra vires the Act.”

The Office published the “Competitive Safeguards — Draft Rules — Notice of Proposed
Rule Making (“NPRM") on November 30, 2006. The Oftice reserved publication of rules
on data, and issued draft rules on voice services. In paragraphs 1.3 and 1.4 of the NPRM

the OUR stated as follows:

“The Office still holds the view that data services are specified services under the
Telecommunications Act and are thus subject to regulation by the Office. In regulating
specified services the Office will have regard for its function 10 promote competition.
Given the number of complaints of alleged anti-competitive behaviour, the Office in the
interest of facilitating compelition in the market has decided to separate the rules for
voice from that of data. This will deal with any uncertainties in the voice market while the

issues in the data market are consulted on separately.”

The Office relied on Sections A and 35 of the Act as its legal basis for issuing the NPRM.
C&W]J responded in * Response of Cable & Wireless Jamaica Limited to the Office of
Utilities Regulation Competitive Safeguards — Draft Rules” dated January 25, 2007.
C&W] stated at paragraph 13 of the document that “[t]he gravamen of C&WI's
Response is that the OUR does not have jurisdiction under Sections 4 and 35 under the
Telecommunications Act to issue competitive safeguard rules in relation to essential
facilities. The Draft Rules.are therefore wlfra vires the Act.”. In paragraphs 4.1 10 4.7 of
C&W1I’s response, the Company examines and advises as 10 the basis of its finding that
the OUR does not have jurisdiction 1o issue competitive safeguard rules in relation 1o
essential facilities. These arguments remain the basis of C&WI's application for
reconsideration and are repeated below for the avoidance of doubt:
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C&WJ’s Legal Aresuments

4.1 The OUR has purported, through the use of powers granted to it under Section 35 (1)
(d) of the Act, to issue Competitive Safeguard Rules in relation to essential facilities.

Section 35 in its entirety reads:

35. (1) The Office may, after consultation with the Fair Trading
Commission and such participants in the telecommunications
industry as il things fit and subject fo subsection (3), make rules
subject to affirmative resolution (hereinafter referred to as
"competitive safeguard rules”) prescribing the following matters in
relation to dominant public voice carriers —

(a) separation of accounts;

(b) keeping of records;

(c) provisions to ensure that information supplied by other carriers
for the purpose of facilitating interconmection is not used for any

uncompetitive purpose,
(d) such other provisions as the Office considers reasonable and

necessary for the purposes of the competitive safeguard rules.

2 The Office may in consultation with the Fair Trading
Commission, develop guidelines as 10 —

(a) the 1ypes of uncompetitive practices [0 which the competifive
safeguard rules apply; and

(b) the procedure for determining whether to impose d compelitive
safeguard in relation to that practice.

(3) The Office shall make competitive safeguard rules only if it is
satisfied that —

(a) such rules are necessary for the identification or prevention of
abuse of a dominant practice by a dominant public voice carrier or
any other uncompetitive practice by that carrier; and

(b) no other means are available to the Office for the provision of
an adequate remedy in relation to such abuse or practice.

4.2 The OUR has interpreted its poOwers under Section 35(1) (d) as being applicable 10
essential facilities based on its mandate in Section 4(1) and 4(3)(c) of the Act.

Qection 4 reads in its entirety:
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(1) The Office shall regulate telecommunications in accordance with this Act
and for that purpose the Office shall —

(a) regulate spect sed services and facilities:

(h) receive and process applications for a licence under this Act and
make such recommendations 1o the Minister in relation [0 the
application as the Office considers necessary or desirable;

(c) promote the inierests of customers, while having due regard 10
the interests of carriers and service providers;

(d) carry oul, on ifs oWn initiative or at the request of any person,
investigations in relation fo d person’s conduct as will enable it
10 determine whether and to what extent that person is acting in
contravention of this Act;

(e) make available to the public information concerning matters
relating to the telecommunications industry:

(f} promote competition among carriers and service providers;

(g) advise the Minister on such matters relating to the provision of
relecommunications services as it thinks fit or as may be
requested by the Minister;

(h) determine whether a specified service is @ voice service for the
purposes of this Act;

(i) carry ouf such other functions as may be prescribed by or
pursuant [0 this Act.

(2) In making a decision in the exercise of its functions under this Act the
Office shall observe reasonable standards of procedural fairness, act in a
timely fashion and observe the rules of natural justice, and, without
prejudice to the generality of the foregoing, the Office shall-
(a) consull in good faith with persons who are or are likely to be
affected by the decision;
(b} give such persons an opporiunity [0 make submissions to and 10

be heard by the Office:
(c) have regard to the evidence adduced at any such hearing and to

matters contained i any such submissions;
(d) give reasons in writing for each decision;

(e) give notice of each decision in the prescribed manner.

(3) In exercise of ifs functions under this Act. the Office may have regard to

the following matters -
(a) the needs of the customers of the specified services;
(b) whether the specified services are provided efficiently and in a

manner designed {0 —
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(i) protect the health and well-being of users of the service and
such members of the public as would normally be affected by
its operation.
(iiy ~ protect and preserve the environment;
(i) afford economical and reliable service to its CUSIOMEFS;

(c) whether the specified services are likely to promote or_inhibit
competition.

(4) Where the Office has reasonahle grounds for SO doing, it may for the
purpose of its functions under this Act, require a Jicensee to furnish, at
such intervals as it may determine, such information or documents as il
may specify in relation to that licensee’s operations and the licensee shall
be given u reasonable time within which to furnish the information.

(5) The Office may make rules, subject to affirmative resolution, prescribing
the system of regulatory accounis 10 be kept by a dominan! carrier or
service provider in relation 10 specified services.

There are three issues which arise from the OUR’s interpretation of its powers
under Sections 35 and 4.

431 Whether the mandate given to the OUR in Section 4 can be used as a basis
to make competitive safeguard rules relating to essential facilities under

Section 395.

432 Whether the issuing of competitive safeguard rules for essential facilities
was contemplated under the Act in Section 35 (1) (d).

4373 Whatis the relevance of Sections 54 and 35 to Section 35 (3)?

Whether the mandate given to the OUR in Section 4 can be used as a basis to
make competitive safeguard rules relating to essential facilities under Section

35.

441 According to the marginal notes, Section 4 concems the “Functions of the
Office”. The section is wide-ranging. Subsection (1) makes a list of the
functions of the Office and begins at (a) with “regulate specified services
and facilities.” Subsection 2 gives the OUR guidance as to how it is to
“makfe] a decision in the exercise of its functions under [the] Act”. In
Subsection (3) the Office is directed to have regard to the matters listed in
the exercise of its functions. The list concludes at {c) with “whether the
specified services are likely to promole Or inhibit competition.” In
subsection (4), the Office is given authority to require a licensee to furnish
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information or documents where there is reasonable ground for so doing.
Finally, and most important for these purposes, the Office is authorized to
make rules, subject to affirmative resolution, prescribing the system of
regulatory accounts to be kept by a dominant carrier or service provider in
relation to specified services.

To answer the question posed at paragraph 5 herein, our first enquiry is,
«“what is the mandate posed by Section 4 of the Act as it relates to
competitive safeguard rules?” The answer is given unequivocally at
Subsection (5): “The Office may make rules subject to affirmative
resolution, prescribing the system of regulatory accounts o be kept by a
Jdominant carrier or service provider in relation to specified services.”
The OUR is specifically given a mandate to prescribe a system of
regulatory accounts.

The OUR’s interpretation of its mandate seems to be much wider. The
OUR seems to have interpreted its mandate according to the general
guidance given in Subsection 4(1) to “regulate specified services and

facilities " and Subsection 4(3)(c) having regard to “whether the specified

services are likely to promote or inhibil competition” as opposed 10 the
specific mandate given in Subsection 5. The OUR has used the general
mandate given in Subsections 4(1) and 4(3)(c} as. the basis for writing
competitive safeguard rules on essential facilities, where within the same
section of the Act, the competitive safeguard rules are specifically
restricted to a system of regulatory accounts. The QUR’s approach does
not follow established legal principles for statutory interpretation. The
most relevant to these principles is generalibus specialia derogant (special
provisions override general ones). Bennion' expresses it thus:

“Where the literal meaning of a general enactment COVErs a
situation for which specific provision is made by some other
enactment within the Act or instrument, it Is presumed that the
situation was intended to be dealt with by the specific provision.
This is expressed in the maxim generalibus specialia derogant
(special provisions override general ones). Acts very often contain
general provisions which, when read literally, cover a situation for
which specific provision is made elsewhere in the Act. This maxim
gives a rule of thumb for dealing with such a situation: it is
presumed that the general words are intended to give way fo a
particular. This is because the more detailed a provision is, the

I FAR Bennion, Statutory Interpretation, (Butterworths, 2002), p. 998
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4.4.4

4.4.5

more likely is it to have been tailored to fit the precise
circumstances of a case falling within it.”

The principle was applied in the case of Vinos v. Marks & Spencer plc’.
The case concerned the application of Rules 7.6 (3) and 3.10 of the British
Civil Procedure Rule (CPR). Under Rule 7.6(3) where the court could
make an order to extend time for serving 2 claim form “only if” (a) the
court had been unable to serve the claim form, or (b) the claimant had
taken all reasonable steps to serve the claim form but had been unable to
do so, and (c) in either case, the claimant had acted promptly in making
the application. Rule 3.10 provides “Where there has been an error of
procedure such as a failure to comply with a rule or practice direction —
(a) the error does not invalidate any step taken in the proceedings unless
the court so orders; and (b) the court may make an order to remedy the
error.” The claimant, V, suffered injuries in an accident at work. After
lengthy negotiations with the defendant’s insurers had failed to produce a
final settlement, V’s solicitors issued proceedings about a week before the
expiry of the limitation period. Due to an oversight, they did not serve the
claim form until nine days after the expiry of the four-month period
prescribed by the CPR. V subsequently applied for an extension of time
for serving the claim form. The district judge held he had no discretion to
extend time since the case fell outside of Rule 7.6(3). The Court of Appeal
dismissed V’s appeal, which relied on Rule 3.10, and held that the general
words of Rule 3.10 could not extend to enable the court to do what Rule
7.6(3) expressly forbade, nor to extend time when the specific provision of
the rules which enable extensions of time specifically did not extend to
making that extension of time.

C&WJ is also of the opinion that the rule of genmeralia verba sunt
generaliter intelligenda (general words are to be understood generally) is
applicable to these circumstances. The general words of Subsections 4(1)
and 4(3) or Section 3 are not sufficient to enable the OUR to write rules on
all matters of competitive significance under the Act, such as essential
facilities. in the absence of specific provisions on the subject matter.
According to Bennion® "It is not to be supposed that the drafier could
have had in mind every possible combination of circumstances which may
chance to fall within the literal meaning of general words. " Where the
Act empowers the OUR to make rules about specific areas the language 15
unequivocal. Provisions. are made under Section 8(2) for rules on
numbering; under Section 36 for rules on indirect access; under Section 37

21200113 All Er 784
3 Bennion supra p. 999
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for rules on number portability; under Section 44 (3) for rules on quality
of service standards; under Section 44(4) for rules on the administration
and resolution of customer complaints; under Section 50 for international
service rules; and under Section 57 for prescribing certification standards
in relation to customer equipment, plugs and jacks, wiring connected to
the public network and technicians. For example:

4.4.5.1 Section 8(2) states “In carrying out its functions under the section
the Office shall develop a plan  for the numbering of
telecommunications services and may make rules pursuant to that
plan regarding the assignment and use of numbers by carriers and
service providers.”

4 4.52 Section 36 (1) states “The Office may make rules subject 1o
affirmative resolution imposing on a dominant public voice
carrier, the responsibility 1o offer a particular form of indirect
access to its network to other interconnection providers, if the
Office is satisfied on reasonable grounds that such rules are
necessary in the in the interest of customers and that (a) the
benefiis likely to arise from the requirement 10 provide a particular
form of indirect access outweigh the likely cost of implementing it
and (b) the requirement 10 provide the particular form of indirect
access will not impose an vnfair burden on any carrier or service
provider.”

4.4.5.3 Section 37 (1) states “Subject to this Act, the Office may make
rules subject to affirmative resolution imposing on any public
voice carrier, the responsibility fo offer number portability if the
Office is satisfied on reasonahle grounds that — (a) the benefits
likely to arise from the requirement to provide a particular form of
number portability outweigh the likely cost of implementing if; and
(h) the requirement will not impose an unfair burden on any
carrier or service provider.”

4.5. Whether the issuing of competitive safeguard rules for essential facilities was
contemplated under the Act in Section 353 (1) (d)

45.1 Section 35 (1) empowers the Office, after consultation with the Fair
Trading Commission, to issue competitive safeguard rules prescribing (a)
separation of accounts; (b) keeping of accounts; (c) provisions to ensure
that information supplied by other carriers for the purpose of facilitating
interconnection is not used for any uncompetitive purpose; (d) such other
provisions as the Office considers reasonable and necessary for the
purposes of the competitive safeguard rules.” The OUR has interpreted the
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4.5.5

4.5.4

provision of 35(1)(d) as being wide enough to include rules on essential
facilities. It states at paragraph 2.2 of the NPRM “The Office considers
that it is reasonable and necessary that provisions be made in relation to
essential facilities to prevent the unfair use of boitleneck facilities fo
inhibit or lessen competition.” C&W]J is of opinion that the generous
interpretation that is given to Section 35(1) (d) goes against the provisions
of the Act, and accepted rules of statutory interpretation.

Section 4(5) of the Act is very clear as to the purpose of the rules to be
made by the Office under that section. It reads “The Office may make
rules, subject to affirmative resolution, prescribing the sysiem of
regulatory accounts 1o be kept by a dominant carrier oF service provider
in relation to specified services. " 15 there a contradiction in the Act? There
is none. The provisions from Section 35(1)a) to {c) are all directly related
to the “system of regulatory accounts” — separation of accounts; keeping
of accounts and privacy of competitors’ information.

The question that then arises is: how is Section 33(1)(d) to be interpreted?
Can it be stretched to include provisions not related to the “system of
regulatory accounts” as the OUR is attempting to do? In answering these
guestion, C&W] relics on an accepted rule of statutory interpretation, the
ejusdem generis rule. Bennion explains the principle as follows:

“The Latin words ejsudem generis (of the same kind or
nature) have been attached to a principle of construction
whereby wide words associated in the text with more
limited words are taken to be restricted by implication to
matters of the same limited character. The principle may
apply whatever the form of association, but the most usual
form is a list or string of genus-describing terms followed

by wider residuary sweeping-up words.”

The ejusdem generis rule applies where there is sufficient indication of a
category which can be described as class or genus. In the Act there is no
task of finding a genus as the Act gives the reader the genus at Section
4(5). Further the matters listed in the Act are sufficiently related to the
keeping of regulatory accounts to form a genus, €ven if it were not
specifically stated. So the purpose of Section 35 is o empower the Office
to write detailed competitive safeguard rules on the keeping of regulatory
accounts. What kinds of rules are to be written? The rules must be related
to the separation of accounts, the keeping of accounts, provisions to ensure

-

“ supra p. 1054
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4.5.5

that information supplied by the other carriers for the purpose of
facilitating interconnection is not used for any uncompetitive purpose and
such other provisions as the Office considers reasonable and necessary
for the purposes of the competitive safeguard rules. Any competitive
safeguard rules which are written, and are not listed in Section 35(1) must
be ejusdem generis to the examples listed in the Act. Rules related to
access to essential facilities are not ejusdem generis to the separation of
accounts, the keeping of accounts, provisions to ensure that information
supplied by the other carriers for the purpose of facilitating
interconnection is not used for any uncompetitive purpose, and do not fall

under Section 35.

The Act has described the genus, but what does the class or genus
comprise of? Section 35(1) (a) and (b) clearly deal with the dominant
carrier’s own records and the need for transparency, while Section 35 (1)
(¢) which applies to “provisions to ensure that information supplied by
other carriers for the purpose of facilitating interconnection is not used
for any uncompelitive purpose ” speaks to sensitive information which a
Jominant carrier may obtain by virtue of its dominance, for example,
traffic information and forecast, and customer numbers which are
provided by other carriers. It is commercially sensitive information
extrapolated from the volume forecast which can be used by the dominant
carrier for uncompetitive purposes. The OUR explained the risk in its
Determination Notice titled “Cable & Wireless Jamaica’s Reference

Interconnect Offer”, published February 2001:

“For the purposes of facilitating interconnection, entrants
may be required to provide information that is confidential
and commercially sensitive. For example, to permit the
incumbent to undertake proper network planning,
inferconnection seekers may need to provide the incumbent
with detailed information on traffic. This could include
current and expected traffic volumes, time of day profile,
geographical pattern, erc. Some of this information will
presumably be obtained by C&WJ's Carrier Services
Division, and forwarded to the network implementation
groups jor provisioning. Others, such as actual traffic
levels, will be collected in the network operations unit. In
cither case, it is important that this information does not
“leak” back to the business unils that are in compelition
with the entrant. The confidentiality of such information
needs to be respected by the incumbent. It must not be
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4.5.6

disclosed to the entrants’ competitors, including the
incumbent’s own reiail and/or value-added businesses. "

By that statement, the OUR has acknowledged the mischief which Section
35 (1) (¢ ) intends to avert.

The OUR continued by delineating rules “dealing with the potential
misuse of information supplied for the purpose of facilitating
interconnection” at Determination 6.1 which reads in its entirety:

“Determination 6.1: The Office has determined that the organizational
arrangements, information flows and responsibilities set out below are (o
be inserted in the revised version of the RIO to provide safeguards for the
handling of proprietary information supplied by competing carriers.

wAll communications between competitive carriers and C&WJ shall flow
through a separate organization. This organisation will be referred to
herein as, the Carrier Services Division, or CSD.

o“Customer Facing Divisions” of C&WJ are defined jor purposes herein
to include the units responsible for the wireless services operations of
C&WJ and the marketing and customer services units for all retail
telecommunications services.

eThe CSD shall be organizationally separate from other units in the
company, and shall report directly to a corporate officer.

#The CSD unit shall not share offices with any customer-facing division of
C&W.J. Separate buildings are not required, but the offices must be
clearly separated from the others,

oAll employees of the CSD shall receive training materials informing them
of their responsibilities for the handling of confidential information, and
shall certify that they understand and agree to meel these responsibilities.
oThe CSD shall not share employees with any other unit of C&WJ,

oThere will be no restriction on the movement of personnel to or from the
CSD,

edll communications and information received from competitive carriers,
including but not limited to customer identification and location, traffic
forecasts, and service plans and parameters shall be received only by the

'CSD, shall be marked as “Confidential” and shall not be shared with any

customer facing division.
eCommunications from operating divisions to customer-facing divisions,
including, but not limited to, network traffic loads, service quality results

5 OUR’s Determination Notice “Cable & Wireless Jamaica’s Reference Interconnect Offer”, February

2001, p. 25
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and construction plans, shall not contain any confidential information
originating from competitive carriers, except insofar as it is aggregated
with other information and not separately identified.

elnternal audits of the handling of confidential information shall be
performed by C&W.J within six months after the effective date of the RIO
and no less frequently than annually thereafier. The results of the audits
and plans for action in response 10 the results, if any, shall be reported to
the Office at least two months after completion of the audil. 6

The rules that are therefore contemplated under Section 35(1)(d) are those
rules to enhance the efficacy and better implementation of any of the rules
created under Sections 35(1)(a)(b) and (c). While the OUR has repeated
aspects of Determination 6.1 above at paragraph 4.6 of the Draft Rules, it
has gone beyond its mandate of proper management of information
contemplated by Section 35 (1), and sought to extend the principles
propounded in that section into the area of access to the essential facilities.
As part of the Draft Rules, the subject of which is the access t0 essential
facilities, paragraph 4.6 remains ultra vires the Act.

A simple illustration of the application of the ejusdem generis rule is seen
in the case of Brownsea Haven Properties Lid v. Poole Corpmw:u‘ion7
Qection 21 of the British Town Police Clauses Act 1847 reads “The
commissioners may from time to time make orders for the route fo be
observed by all carts, carriages, horses and persons, and for preventing
obstruction of the streets ... in all times of public processions, rejoicings,
or illuminations, and in any case where the streets are thronged or liable
to be obstructed ...” The court held that the italicised words were by
implication restricted to causes of congestion ejusdem generis with public
processions, rejoicings or illuminations, since otherwise there was no
point in mentioning these things.

4.6, Whatis the relevance of Sections 34 and 55 to Section 35(3)?

4.6.1 Sections 54 and 55 read:

54 (1) Subject to subsection (3), if the requirements of subsection (2) are
satisfied, a carrier (hereinafier in this section referred to as the “provider
carrier”) may permit another carrier (hereinafter in this section referred
10 as the “requesting carrier”) to enter, on a non-discriminatory basis,
any land or facility owned or controlled by the providing carrier.

¢ Supra, pp.26-27

7[1958] Ch 574 at 610
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(2) The requirements referred to in subsection (1) are as follows —

(a) the requesting carrier shall, before the proposed date of
entry on the land, give reasonable notice of the purposes
for which such entry is required and the approximate
dates and duration of such entry;

(b) the providing carrier shall he entitled to reasonable
compensation in relation to that eniry, (0 be determined
in accordance with the relevant provisions of the Land
Acquisition Act;

(c) entry on the land shall be carried out or supervised by
the providing carrier and any action taken thereon shall
be carried out by a certified technician.

(3) The requesting carrier shall not be permitted to enter on any land or

facility owned or controlled by the providing carrier if such entry —

(a) would rhreaten the integrity of the providing carrier’s nerwork;

(b) is not technically feasible for the providing carrier, or

(c) would prevent the providing carrier from fulfilling its reasonably
anticipated requirements for use of the land or facility, including, but
not limited to, requirements for permitting eniry 10 other persons with
whom the providing carrier has contracted to provide such entry.

55¢1) Where a carrier is denied permission lo enter on any land or the
permission for such entry is unreasonably delayed, the carrier may make
an application to the court for an order permitting such entry.

(2) An application under subsection (1) shall-

(a) identify the land on which the application relates;

(b) identify the owner or occupier of such land;

(c) state the means by which entry is to be effected, the purposes and the
approximate dates and the period for which such entry is required;

(d) specify —
(i) the date of any prior notice given 1o the owner or occupier of the
land; and

(ii) the amount of compensation offered to such owner or occupier,

(e) state that all reasonable attempts to seek permission for entry have
failed. and

(1) in the case of land owned or controlled by another carrier, stale that
all reasonable alternatives for entry on land have been exhausted.

(3) The court may grani an order under this section if it is satisfied that
the applicant has complied with the requirements of section 53 and 54.
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4.6.2 Paragraph 4.5 of chapter 4 of the NPRM “The Telecommunications

Competitive Safeguard (Voice Services) Rules, 2006” speaks to
“Enforcement of Access”. The paragraph begins “In furtherance of its
business in the telecommunication industry pursuant to the provisions at
Section 55 of the Telecommunication (sic) Act, no carrier shall be
unreasonably denied access to land.” The paragraph continues by reciting
Section 55(2) and (3), and concludes “The Office shall make rules
governing the sharing of essential facilities providing that Section 54 Is
already satisfied. The rerms and conditions of these services shall not in
any way, prohibit competition or pul unnecessary pressure on the
operators that share such facilities.”

463 Section 35(3) provides a restriction to the Office’s powers to make

4.6.4

competitive safeguard rules under the section. “The Office shall make
competitive safeguard rules only if it is satisfied that (a) such rules are
necessary for the identification or prevention of abuse of a dominant
practice by a dominant public voice carrier or any other uncompelitive
carrier: and (b) no other means are available to the Office for the
provision of an adequate remedy in relation to such abuse or practice.”
While C&WJ does not agree with the OUR’s interpretation of Section
35(1) (d) as the basis for writing competitive safeguard rules in relation to
essential facilities, it posits the following argument in the alternative. The
Office must meet the two criteria of Section 35 (a) and (b). In relation to
essential facilities, the OUR must first show instances of competing
carriers who have been denied access 10 essential facilities and secondly
that there is no other adequate remedy for this abuse. The Act provides a
means of access to the land or facility owned by a carrier under Section
54. The Act provides the right to access in Section 54, and provides a
remedy of an application before the Courts under Section 56 where access
is denied. The use of the word “only” (underlined above) in Section 35 (3)
makes it unequivocally clear that the competitive safeguard rules are not
be made where “other means are available to the Office for the provision
of an adequate remedy n relation to such abuse or practice.” Sections 54
and 55 provide such a remedy for access to physical facilities. The fact
that the Act does not provide a remedy for access to non-physical
facilities. does not allow the OUR to simply create one.

In support of this position, C&WT calls to its aid the rule of statutory
interpretation commonly called the expressio unius principle. The maxim
in its entirety is expressum unius est exclusion alterius (to express onc
thing is to exclude another). It is generally applied where a statutory
provision might have covered a number of matters but in fact mentions
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only some of them.® In relation to remedies, where an act sets out specific
remedies. penalties or procedures it is presumed that other remedies,
penalties or procedures that might have been applicable are by implication
excluded. An example of the application of the principle is Felix v. Shiva’,
The case concerns Sections 103 and 20 of the British County Courts Act.
Section 103 applies to the general principles of High Court practice to
county court, while Section 20 of the Act specifically empowers the
making of county court rules enabling the court to order a party to make
an interim payment. [t was argued before the Court that because no such
county court rule had been made, a cormresponding High Court rule for
interim payment could be relied on by virtue of Section 103. The Court
held that Rules under Section 20 were the only available method, and in
their absence Section 103 could not be relied on.

47.  The conclusion of the discussion on the legal basis of the NPRM is that the OUR
does not have jurisdiction under the Act to make competitive safeguard rules in
relation to essential facilities. The rules are therefore ultra vires the Act. In the
first NPRM, in which the OUR had purported to make rules in relation to data
under Section 71 of the Act, C&WJ had expounded on the importance of the
actions of the OUR being intra vires the Act. An excerpt is restated below.

The law is clear that where delegated legislation goes beyond the expressed or implied
legislative power in the enabling legislation it is ultra vires the enabling legislation.
“[Power delegated by an enactment] does not enable the authority by regulations (0
extend the scope or general operation of the enactment but is strictly ancillary. 1t will
authorize the provision of subsidiary means of carrying into effect what is enacted in the
statute itself and will cover what is incidental to the execution of its specified provision.
But such a power will not support artempts to widen purposes of the Act, to add new and
different means of carrying them ouf or {0 depart from or vary its end "

OUR’s Response in the Draft Rules

C&W] also submits that the OUR’s response at paragraph 2.18 of the Draft Rules does
not provide any argument to dissuade C&WIJ of its views. The Draft Rule reads:

2 18 The OUR responds as follows:
Jt is submitted that the OUR Is mandated under Section 4 (1) (a) of the Act to:

8 Bennion, supra, p. 1072
° [1983]QB 82. See discussion in Bennion p. 1075
10 & wJ's Response To OUR’s Notice Of Proposed Rule Making On Competitive Safeguards To Address

Anticompetitive Practices By Dominant Carriers p-4
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“(a) regulate specified services and facilities; " and “facilities " are described
in Section 2 of the Act as:

“facility” means any physical component of a telecommunications

network (other than customer equipment) including

(a) wires, lines, poles. ducts. sites, towers, satellite earth stations or any other
apparatus using the radio spectrum;

(b) submarine cables and other tangible resources used in the provision of a
specified service;

In light of the fact that the Act does not define “essential facilities”, it has
become necessary for the Office, under its general legislative mandate under
Section 4 (1) of the Act, to make rules regarding essential facilities.

Conclusion

C&W] therefore argues that the Office has based its decision to issue the Draft Rules on a
material error of law and applies for a reconsideration of this decision.

Yours faithfully,

Soh T. 11
Legal & Regulatory Advisor
Legal, Regulatory & Public Policy Division

Copy: George Wilson, General Counsel - OUR

Dianne Cummings, Financial Analyst - OUR
Camille Facey, SVP. Legal Regulatory & Public Policy — C&W]



